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PROGRESS REPORT OF THE SUBGROUP ON
THE RELATIONSHIP BETWEEN THE CENTRAL GOVERNMENT AND THE SAR

22 August 1987

Mr Chairman, Messgrs Vice-~Chairmen, and Members,

The Subgroup o©on the Relationship between the Central
Govgrnment and the SAR has held three meetings since the fourth
plenary session of the Drafting Committee in April to scrutinise
the opinions raised by members at the fourth plenary session and
proposgals from membere of the éonsultative Committee for the
Basic Law ' (CCBL). The draft provisions of the Preamble, Chapter
1,2,7, and 9 have been further revised. We would like to explain

certain major issues regarding the revised draft:

I On the Preamble

The original draft stated the area of the HKSAR as follows:
"Hong Kong, including Hong Kong Island, the Kowloon Peniﬁsule to
Athe south of the Shenzhen River, aﬁd its adjacent islands". At
the fourth plenary session, rsome members held that the
description under the Joint Declaration should be adopted 1i.e.
Hong Kong area {including Hong Kong Island, Kowloon and the New
Territgries). Some memﬁers poiﬁted out that the "New
Territories™, which ie not a geographical term, carried colonial
flavours and that since this term wae in quotation marks in the

"Joint Declaration [the Chinese text], it should not be used *to

define the area of Hong Kong in the Basic Law. A large number of




members -nint-in;d that it should be viable that the Preamble did
not mmention the area of the HKSAR at all but a map showing the
administrative division of the HKSAR would be published by the
State Councill when the Basic Law was promulgated by the NPC.
After some study, members of the Subgroup agreed to adopt the
view eaxpressed by th; majority of members at the fourth plenary
sossion. Consequently, the original statement regarding the area
of .Hong ¥Xong is deleted and the first sentence in the Preamble
r;lds: "Hong Kong, which has been part of Chinese territory from
ancient times was occupied by Britain after the Opium War of
1880" and the above-mentioned proposal (for publication of a map)

is stated in the Note.

11 On Chapter 1: General Provisions

{1) Some members of the CCBL suggested that the ﬁrotection of
inhabifants' rights and freedoms being a fundamental
Drinciple. should be included in the General Provisions.
The Subgroup -adopted the view and added a new article:
"Article 5i ;he HKSAR -shall ;rotect the rights and freedoms
©of the HKSAR inhabitants and other persons in accordance
'with law.” And the original Articles 5, 6, 7, -and 8 now
become Articles &, 7, 8, and 9.

{2) The relationship between the Constitution and the Basic Law
wae dealt with by Artic;e 1 of Chaptér 9 in the original
‘draft. Considering that it i a general principle in nature,
we have moved this article to Chapter 1 as Article 10 of the

‘General Provisions. Since Article. 8 of the General

Provisions -already provides that the law previocusly in force
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(1)

in Honxg Kong -#hall not contravene the Basic Law, a phrase in
paragraph 2 of Article 10: "as well as any law previously in
force in Hongz Kong and continues to be used by the HKSAR"™ is
deleted to .avoid repetition.
On Chapter 2: The Relationsahip betweén Central Government
and the HKSAR
wWith regard to the applicadbility of the limited number of
national laws to the HKSAR, the original draft contailned two
iroposals. At the fourth plensry session, members expressed
quite a nunbep of views on this issue. After some atudy,
members of the Subgroup held that, in accordance with the
policy of “one country, two system™, national lawe should
generally not be applied to the HKSAR. In cagses of the
limited number of natioconal laws which must be applied, the
acope s8hould be clearly defined: 1t should be strictly
confined to the laws relating to defence, foreign affairs,
and the expreseion of national unity and territorial
integrity. Furthermore, the Central Government should
consult the HKSAR before deciding on the implementation of

such laws. With these principles in mind, we redrafted the

" provisions.

In -addition, some members proposed that the last paragraph
=

of Section I1I of Annex I to the Joint Declaration be

recorded in the Basic Law verbatim: "The laws of the HKSAR

shall be the Basic Law, and the laws previously in force in

Hong Kong and laws enacted by the HKSAR leglslature as

-abova, " Members of this Subgroup agreed to this proposal




(2)

Iv

(1)

and conaidered that it would be appropriate to include this

paragraph as well as the provisions on the eapplicability of

national laws in Article 7.

In +the progress report submitted to the third plenary
session, the Sﬁbgroup had proposed to set up a committee
under the NPC or its Standing Committee, comprising mainland
and Hong Kong members, to0 be responsible for advising the
NPC or its -Standing Committee on such matters as the
interpretation .and amendment of the Basic Law, #hether the
laws -enacted by the HKSAR are in accordance with the Basic
Law -.and legal procedures. and the .applicability of the
iimited pumber of national laws to Hong Kong. At the fourth
plenary segsion, a large number of memberas again proposed
thet & consultative committee be set up under the HPC or its
Standing Committee. After some discussion. the Subgroup
regolved to call such committee tentativeiy the "HKSAR Besic
Law .COmnitte." and mention it in the provisions. The
'creetion of a Basic Law Committee i only & proposal. Its
astablishment, affitiation, terms of reference and

composition are yet to be decided by the NPC.

On Chapter 9: The Intarpretation and Amendment of the Basic
Law of the HKSAR

A8 Article 1 of this Chapter is moved to Chapter 1 on

Qeneral Provielons, the term "Legal Status"” in the heading

is deleted accordingly.



{2)

On_. the interpretation of the Basic Law, pParagraph 2 of
Article 2 of Chapter 9 of the original draft provides that
“The courts in the HKSAR may. in adjudicating cases before
it, dinterpret those articles of the Basic Law which are
within the acope of the SAR's autonomy.™ Members of the

Subgroup expressed divergent views on this paragraph. Scome

members held that the court's interpretation of the Basic

Law when deudicatinz cases should not be subject to

Testriction, and Droposed that the expression "which are

within the scope of the SAR's autonomy"™ be deleted. But
some members did not accept this view and held that the

original draft should remain unchanged.

In the courge of discussing this 1ssue, s8ome members
suggested that this lssue might be resolved by considering
the Jurisdiction of the HKSAR courts. For this purpocse,
this Subgroup and the Subgroup on Political Structure have
held 2 Joint meetings and legal experts from the two
Subgroups have also held discussion on this dssue. After
studying the proposal drawn up by the legal experts, some
memberg of this Subgroup held that the present proposal ¢id
not Tesolve whether the courts may only interpret the
articles of +the Basic Law within a sacope. Some members
cqoneidered that under normal circumatances the NPC Standing
Committee's interpretation ofi the Baslc Law should not
affecf the adjudication made prior to such intarpretation.
But whether in certain exceptional cases, specific legal

procedures would be required to resolve the gquestion needed
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(3)

further discussion. If the specific cases are also taken
care of, the restriction on the scope of interpretation of
the Basic Law may be abolished, Some -members of the
Subgroup held fhat. this would pose technical problem in the
courts' adjudication. A member raised the question as to
whether the power of final .adjudication of the HKSAR courts
woulad be affected if the NPC Standing - Committee'a

interpretation was retrospective.

Members of the Subgroup were of the opinion that since the
power of interpretation was a complicated issue and since
the existing proposals were not well-considered, further

#tudy would be required.

On -amendment to'the.BAaic Law., some members suggested at the
fourth plenary session that the following provision in the
orislnal- draft was misleading: "The bagic principles
stipulated in the Chapter on General Princiﬁlea in this Law
shall not 59 amended within 50 years after the commencement
of this Law." It might give a fsalse impresaiop that the
basic principles and policies provided under other Chapters

©f the '‘Basic Law were all subject to -amendment. Hence,

-members of +the Subgroup unanimously agreed to amend the

provision as follows: "No .amendment to this Law sahall
contravene the -established bDasic policies of the NPC

regarding thé;nKSAR."



On the right to propose amendment to the Basic lLaw, Article
3 of Chapter 9 in the original draft provides that it should
be vested with the NPC Standing Committee, thae State
Council, and the NPC delegates. Before the NPC delegates
initiate any proposal for amendment to the Basic Law,
consent should be obtained from not less than two-thirds of
HKSAR delegates 'to the NPC, two-thirds of members of the
"HKSAR legislature and the Chief Executive of the HKSAR.
After digcussion, members of the Subgroup held that .apart
from the NPC Standing Committee and the State Council, the
HKSAR should also have the right to propose .amendment. As
amendment to the Basic Law is an important matter, the
variocus parties of the HKSAR should have a unanimous opinion
in order to facilitate discgssion at the NPC. Th@s we are
orr the view that consent from thefmajority.of Hong Kong
legislatorg and the Chief Executive of the HKSAR would be

required before the initiation of any propossl.

After a DbDrief explanation., the draft provisions of the
Preamble and Chapter 1,2,7 and 9 which have been further

-amaended by our Subgroup are reported ag follows:
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Eresmbhle

Hong Kong. which has been part of Chinese territory from
ancient times, was occupied by Britain after the Opium War of
18%0. In December 1984, the Chinese and British Governnenfa
signed a Joint'beﬁlargtion on the question of Hong Kong. and
affirmed that the PRC will resume the exercise of sovereignty
over Hong Kong on 1 July 1997, 80 as to realise the long-held
coxmon -aspirations of the -entire Chinese people to restore Hong

Kong to the PRC.

Upholding natonsl unity and territorial integrity and teking
acecount of tho‘histor& of Hong Kong ana ;ts'rcalitiaa. the State
haeg decideq to«ostabliéh. in accordance with the provisions of
Article 31 of the Constitution of the PRC, & HKSAR when resuming
the exercise o} sovareignty over Hong Kong. Under the guidance
of the .policy of "one country, two systems"™ the systems and
policies  practised in Hong Kong #hall be different from those in
the »aainiand. and will be maintained as such for at least 50
yeara. The basgic policies of the People's Repubiic of Chinae
regarding EHBong Kong has been expreszed by our Govenment in the

Sino-British Joint Declaration.

A Bagic lLaw for the HKSAR will be enacted in accordance with
the provisions of the Constitution of the PRC, setting out the
systems of the HKSAR, 8o a8 to ensure the implementation of the
basic policies of the State regarding Hong Kong.

{Note]} It was propoged that a map showing the

adminigtrative division of the Hong Kong Special

Administrative Region de published by the State Council

when . the Basic Law was promulgated by the National
People's Congress.

11



Chaptear 3 Gensral Provisions

Article 2) The HKSAR is an inalienable part of the PRC.

Article 23 The NPC authorises the HKSAR to exercise a high

degree of autonomy in accordance with the provisions of this Law.

Article 32 The executive authorities and the legislature shall,
in accordance with the provisions of this Law, be composed of

permanent inhabitants of the HKSAR.

Article 81 The socialist system and socialigt policies shall
not be practiged in the HKSAR and the previocus capitalist system

and life-atyle shall remain unchanged.

Article 5 The HKSAR shall protect the rights and freedoms of

) EKSAR: inhabitants and other persons in accordance with law.

Article & The pright to ownership of property, including
acquiaition, use, disposition and inheritance of property, and
the right to compenaation for property lawfully requisifioned
{compensation equivalent to the actual value of the property may
be freely converted iﬁto money, end its payment shsll not be

vdelaggd without reason) shall be protected by law.
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;lttolc 72 .1.and and natural 7resources within the HKSAR vSelonz
to the State, -and the HKSAR shall be Tesponsible for their
wanagement, -use and their leasing to individuals or statutory
corporations, and t#eir resultant income shall be at the disposal

of the HKSAR Government.

Awticla 81 The laws previcusly in force in Hong Kong, that ig,
the coammon 3law, ' ;ules of -eguity, ordinances, subordinate
legiglation and customary law shall be maintained, save for any
that contravene this Law and subject to any aemendment by the

HKSAR legislature.

Articlio M In addition to Chinese, English nay also be used by
tha'HKSAR‘executive authorities, the legisiature and the judiciary.

{Note] It was suggzested that the term "executive
authorities” be replaced with "organs of government™.
But enother =membasr held that this i1ssue should ba
resolved .after the Subgroup on Political Structura hsad
detarmined the definitions for "government" or
“executive authorities™.

Artisle 30: In accordance with Articlé 31 of the Constitution of
the PRC, +the policiee and systems of the HKSAR, including ‘the
-8ocial and -economic sysfeas.b those relating to the protection of
fundamental rights and freedoms, the executive, the legislature

and the Jjudiciary, shall be based on the stipulations of this

Law,

Any dlaw enacted by the HKSAR legislature sghall not

<ontravene this Law.




Chapter 2 The Relatioaship between tha Central Governmant and
the AKXKEAR

Asticle 1 The HKSAR is a local administrative region of the
PRC with a high degree of autonomy. The RKSAR Government ig
directly under the authority of the Central People's Government
(CPG).
(Hote) Some members suggested to include the following
“"The laws which give -expression to a relationship of
direct subordination (to the CPG3) sShall be the laws and
regulations -enacted by the National People's Congress
(NPC), +the Standing Committee of the NPC, or the State
Counecil",
Articie 23 The Chief Executive and principal officials of the
executive authorities of the HKSAR shall be appointed by the

CPG in accordance with Chapter 84 of this Law.

Article 33 The CPG shall be responsible for the foreign affairs
of the HKSAR.

The CPG authorises the HKSAR Government to deal with on 4ite
own relevant external affairs in accordance with this Law.

The Ministry of Forelgn Affairse of the PRC shsll estaeblish

. an office in Hong Kong to handle forelgn affairs.

Articla 8: The CPG shall bé reaponsible for the defence of the
HKSAR.

Military forces sent by the CP3 to be stationed in the HKSAR
for ‘*he purpoae of d;fence_ahall not interfere in the internal
affairg of the HKSAR. The HXKSAR Government may, in times of need,
request fhe crpa for fhe military forces to assist in maintaining

public -order and relieving disasters.
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Apart from natioconal laws of the country, membexs of the
military forces shall also abide by the laws of the HKSAR.

Expenditure for the military forces shall be borne by the
CcPa.

{Note] It ;aq suggested there should be sepsrate laws

to deal with members of the military force who had
comnitted crimes.

APticlae 5: The HKSAR shall be vested witp axecutive power. It
ahall, in accordance with the relevant provisions of thig Law., on
its own manage executive affairs relating to finance, monetary
affrairs, -econcamy, industry and commerce, trade, taxation, postal
service, civil aviation, naritiﬁo affairs, transport, agriculture
and gishery. civil service, home affairs, labour, education,
medical and héalth affairs, social welfare, Tecreation and
culture, muriicipal affairs, town planning, housing, land and real
property, internal sacurity, iimnitration. climatology,
communications, sclence and technology, aports and other areas.
Article 6: The HKSAR shall be vested with legislative power.

Laws enacted by the HKSAR legislature shall be reported to
the NPC Standing Committee for the record, and such reporting
will not affect the coming into operation of the laws.

If the NPC Standing Committee, after consulting the Basic
Law Committee of the HKSAR, considers that-any law of the HKSAR
ig not in accordsnce with this Law or legal proéadures. it wmaey

return it for reconsideration or revoke it, but it shall not make

any -amendmsnt to it. Any. law which 1is returned for
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reconsicderation or revoked by the NPC Standing Committee shall
immediately cease to have force, but this cessation shall not
have retrospective effect.

fNote] The majority of members considered that the
final decision over whether any law enacted by the
HKSAR legislature was in accordance with the Basic Law
and legal procedures should rest with NPC Standing
Committee. They also suggested that a consultative
body, tentatively called the HKSAR Basic Law Committee,
be set up under the Standing Committee of the Naetionsl
People's Congress. The Committee, comprising both Hong
Kong and mainland members., should be responsible for
advising the NPC or its Standing Committee on .matters
concerning the interpretation and amendment of the
Bagic Law, whether the laws enacted by the HKSAR

" legislature were in accordance with the Basic Law and
lagal praocedures, and the applicability of the national
laws to the HKSAR. The establishment, affiliation -and
duties of this Committee were yet to be decided by the
National People's Congress.

A member took the view that 1if the NPC Standing
Committee considered that a law enacted by the SAR
legislature was not in accordance with this Law -ana
legal procedures, then it could refer such law to the
court of final appeal for their consideration. If that
court considered that such law was not .enacted in
accordance with the Basic Lsw and the legal procedures.
and 1f the NPC Standing Committee did not disagree,
then .such law should cease to have force immediately,
but +the cessation would not be retrospective. If the
NPC Standing Committee disagreed with the view of the
court of final appeal of the HKSAR then the law could
be referred to a special committee for its considera-
tion. (Remarks: the special committee would be directly
under the NPC, to be composed of legal experts from the
mainland and Hong Kong. the majority of whom would be
reprasentatives from the HKSAR, Ite decision would be
adopted by the NPC Standing Committee without
amendment.) Any law that was considered by the apecial
committee not to have been enacted in accordance with
this Law or legal procedures would cease to have force
upon publication of such decision in the HKSAR Gazette,
hut the cessation would not have retrospective effect.

As . regards the provision relating to the NPC Standing
Committee to "return it for reconsideration or revoke
it" in parsgraph 3 of this Article a member considered
that it was @aufficient simply to return it for
reconsideration; another member took the view that i1if
the HKSAR should still insist on the original law., then
the NPC Standing Committee could revoke it.

16
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Article 7 The laws of the HKSAR shall be this Law, the laws
previocusly in force in Hong Kong as provided in Article 8 of the

General Provisions under this Law, and laws enacted by the HKSAR

legislature.

The laws enacted by the National People's Congress and its
Standing Committee shall not be applied in the HKSAR exgept for
the following:

1) lawe concerning defence and foreign affairs;
2) other laws relating to the expression of national unity and
territorial integrity, and laws outsidg the scope of the high

degree of autonomy of the HKSAR as provided by this Law.

Of 1lawe set out in 1) and 2) above, those which need to be

2pplied 1in the HKSAR shall be applied by way of proclamation or

legislation by the HKSAR Government on the directive of the State

Council. Except in emergencies, the State Council shall consult

the HKSAR Government before giving the sbove-mentioned directive.

If the HKSAR Government does not act in accordance with the
directives given by the State Council, +the State Council may

apply the -above-stated law in the HKSAR by proclamation.

[Note]l] A member suggested that the last sentence of
paragraph 3 of this Article should 7read: "the State
Council may 1igsue a directive to the effect that the
HKSAR 8hall decide on its own the form and method
regarding their implementation".

It was also proposed by a member that the following be
included in paragraph 2 of this Article: "Except for
those concerning defence and foreign affairs, laws
.enacted by the National People's Congress -and 1its
Standing Committee shall not be applied in the HKSAR".
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A w®membar pointad out that since the nature of work of
the HKSAR Basic Lsw Committee and the HKSAR Government
would be Aifferent, the matters for consultations with
these institutions should also be different in nature.

A member held that the phrase “the expression of
national unity"™ in the above-mentioned proposal should

be interpreted as follows: all matters within the
Jurisdiction of the CPG should be administered by it.

Article 8: The HKSAR shall be vested with independent Judicial

power, including that of final adjudication.

Apticle 9: The HKSAR shell be vested with other powers conferred

by the NPC, the NPC Standing Conmittee, and the State Council.

Article 103 HKSAR inhabitants who are Chinese nationals may, in

accordance with law, participate in the management of state

affairs.

The delegates of the HKSAR to the NPC shall be elected 1in
Hong Kong from the Chineée natlonalaramonz Hong Kong inhabitants
‘in accordance with the‘number of seats and election procedures
specified by the NPC Standing Committee.

fNote] Some members proposed to amend this Article to:
"“Chinese nationals who are permanent inhabitants of the
‘HKSAR may, i1n accordance with law, participate in the
‘management of state affairs. Chinese nationals who are
permanent inhabitants of the HKSAR shall select from
among themselves the delegatas of the HKSAR to the NPC
in accordance with the number of seats and election
procedures specified by the NPC Standing Committee."
However some members held that this Law should not
deprive any Chinese nationals of +their fundamental
civil rights.

18




-Article 1133 The departments under the Central Government, the
provinces, autonomous regions and municipslities under the
Central Government shall not interfere in the affairs

administered by the HKSAR on its own in accordance with this Law.

The departments under the Central Government, the provincea.v
autonomous regions .and municipalities under the Central
Governnent may, with the agreement of the HKSAR Government and
the approval of the CPG, -establish offices 1in the HKSAR. These

offices and their personnel shall abide by the laws of the HKSAR.

People from other parts of China who wish to enter the HKSAR

2hall have to apply for approval.

The HKSAR <may establish an office in Beijing.

Articla 12: The HKSAR shall make laws to prohibit any activity
that would Gamage the unity of the State or subvert the CPG.
{Mote] A wmember suggested that "damage the unity of the

State"™ should read "lead to digintegration of the unity
of the State".

Chapter 7 The Extarrnsl Affairs of the HKBAR
Article 1: Representative of the BKSAR wmay participate, as

members of delezations of the Government of the PRC, in

negotistions at the diplomatic level directly affecting the HKSAR

aonducted by the CPG..
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Article 2¢ The BKSAR may on its own., using the name "Hong Kong,
China", maintain and develop relations and conclude and implement
agreements with states, regions and relevant international
organisations in the appropriate fields, 1including the economic,
trade, financial and monetary, shipping., communications,

touristic., cultural and sporting fieldas.

Article 3: The HKSAh may send representatives to participate, as
‘members of delegations of the Government of the PRC, in
international organisations or conferences in appropriaste fields
limited to states and affecting the HKSAR, or may attend in such
other capacity as may be permitted by the CPG and the
organisation or conference concerned, and may express their views
in ‘the name of "Hong Kong, China".

The HKSAR may. using the name "“Hong Kong., China"™,
participate 1in international organisations and conferences not
limited to states. . »

The CPG shall take the necessary steps to ensure that the
HKSAR shall continue to retain 4its status in an appropriate
capacity in those international organisations of which the PRC is
a member and in which ﬁonc Kong participates in one capacity or
ancother.

The CPG shall, where necessary, facillitate the continued
participation of the HKSAR in an appropriate capacity in those
international -organisations in which Hong Kong is a participant

in one capacity or .another, but of which the PRC is not a member.
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Articie &:s The application to the HKSAR of international
asrooaent; to which the PRC is or beccmes a party shall bDe
decided by the Central People's Government, in accordance with
the circumstances and needs of the'BKSAR and after seeking the

views of the HKSAR Government.

International agreements to which the PRC is not a party but
which are implemented in Hong konc ey remain implemented in the
HKSAR. The CPG shall, as neceasary, authorise or asgsist the
HKSAR Government to meke appropriate arrangements for the
application to the HSKAR of other relevant ihternationgl

-agreements.

Articia 35s The CPG shall authorise the HKSAR to isasue, in
accordance with law, passports of the HKSAR of the PRC to .all
Chinese nationals who hold permanent identity cards of the HKSAR,
and travel documents of the HKSAR of the PRC to all other persgons
lawfully residing in the HKSAR. The above passports and
-docunents sﬁall be valid for all states and regions and shall

record the holder's right to return to the HKSAR.

Tha HKSAR dovernment may apply dimmigration controls on
entry, stay in .and departure from the HKSAR by persons from

various states -and regions.

Apticle 63 The CPG@ shall assist or authorige the HKSAR
Government to conclude viga abolition sgreements with ztates or

regions.
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Article 73 .The HKSAR may. as necessary, esgtabligh official and
sami-official economic and trade missions in foreign countries,
Teporting the establishment ‘of such missions to the CPG for the

reacord.

Axrticle 8: Foreign consular and oéher official or semi-official
migsgsions may be established in the HKSAR with the approvﬁl of the
CPG.

Consular anad éther official missions established in Hong
Kong by states which have sstablished formal diplomatic relations

with the PRC may be maintained.

According to the circumstances of each case, consular and
other official missions of states having no formal diplomatic
relations with the PRC may either be maintained or changed to

Bsemi-official misgsions.

States not recognised by the PRC can only establish non-

governmaental institutions.

Chapter 9 ‘The Interpretation and Amendsent of the Bagic Law of
the EKSAR

Article 1; The power of interpretation of the Basic Lew shall be
vested in the NPC Standing Committee.

The courts in the HKSAR may. in adjudicating cases before
it, dinterpret those.artic;es of the Baslc Law which are within

the scope of the SAR's sutonomy.
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If the NPC Standing Committee has made an interpretation of
an .rticit of the Bagic Law, the courts of the HKSAR shall in
applying such article follow the interpretation of the NPC
Standing Committee. However, Judgments previously given shall

not be affected.

The NPC Standing Committee may consult the Basic Law
Committee of the HKSAR before giving an interpretation of this
Law,

[Note) Membere of this Subgroup were divided as to
whether in adjudicating cases before them, the courts
of the HKSAR could interpret only those articles of the
Basic Law which were within the scope of the SAR's
autonomy. Some members considered that there need not
ba a prescribed scops. Others considered that it was
negeasary to specify a scope.

Some members held that the phrase "within the scope of
the SAR's autonomy" could be deleted if the last
sentence of paragraph 3 was amended to "Unless
otherwise specified by the NPC Standing Committee in
its interpretation, Judgments previously given shall
not be affectead™. Some members pointed out that the
courts would encounter technical problems in
adjudication if <the interpretation made by the NPC
Standing Committee was restrospective; a member held
that it would affect the power of final adjudication of
the HKSAR courts.

Some members suggested to combine paragraphs 2 and 3 of
this Article =and sxpress them as "The courts in the
HKSAR, i1in wexercising their Jurisdiction within the
scope aspecified by this Law, may, when .adjudicating
casesg, give Judicial interpretation of those articles
of the Basic Law which are relevant to such case. BSuch
interpretation will not affect the final interpretation
ag may be given on the Basic Law by the NPC Standaing
Committee. ™ A member suggested to amend paragraphs 2
and 3 as follows: "The courts in the HKSAR may, when
adjudicating any case, make Jjudicial interpretation on
those articles of the Basic Law which are relevant to
such case, Such interpretation will not affect the
power of final interpretation of the NPC Standing
Committee," :
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A member maintained that the HKSAR courts should have
the power to interpret all legal provisions implemented
in the territory: however, in interpreting national
laws that were .applicable to the territory, the
Judgments and interpretations made by the NPC Standing
Committee or the Supreme People's Court should be
adopted.

A member proposed to amend this Article as follows:
"The power of interpretation of the Rasic Law shall be
vested in the NPC Standing Committee.

"The courts of the HKSAR, in .exercising their
Jurisdiction within the scope specified by this Law,
may, when adjudicating cagses, give Judicial
interpretation of those articles of the Basic Law which
are »elevant to such case.

S £ 4 the NPC Standing - Committee has made an
interpretation of an article of the Basic Law, the
courts of the HKSAR shall in applying such article
follow the interpretation of the NPC Standing
Committee. (Note: The issue of retrospectivity ia very
complicated and has yet to be examined,)

“"The NPC Standing Committee may consult the HKSAR Basic

Law Committee prior to its interpretation of the Basic
Law."

Article 23 The power of smendment of the Basic Law shall be
vested in the NPC.

The power to propose amendment to this Law shall be vested
in fhe NPC Standing Committee, the State Council and the HKSAR.
Amendment prorosals .frem the HKSAR shall be made to the NPC by
the HKSAR's delegates to the NPC after obtaining consent of not
less than two-thirds of the HKSAR delegates to the NPC, two-
thirds of members of the HKSAR legislature and the Chief

Executive of the HKSAR.

Before a proposal for amendmant to this Law is put on the
agenda of +the NPC, the HKSAR Basic Law Committeé shall first

study it and give advice on it.
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No .amendment to this Law shall contravene the established

basic policies of the PRC rTegarding the HKSAR.

{Note] A member maintained that apart from the NPC
Standing Committee and the State Council which would
have the right to propose amendment, the HKSAR
legislature should also be given such a right to
propose an amendment if the proposed amendment had the
approval of more than 75X of the members of the

legielature.

“The foregoing reports are submitted to the plenary session for

axamination.

Subgroup on the Relationship between

the Central Government and the HKSAR






