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-REPORT ON THE SEMINAR ON
"THE CIVIL SERVANTS & THE BASIC LAW"

Preface

The Secretariat of the Consultative Committee for the Basic Law

organised a seminar titled " The civil servants and the Basic Law
" on June 7, 1986, Justice Garcia, Justice T.L.Yang., and Dr. S.K.
Lau had been invited as guest speakers on the above topic. Seven

Consultative Committee members from the civil service, namely, Mr
Au Sing wWai, Mr Pun Kwok Shing, Mr Lam Kwong Yu, Mr John S.
LLambourn, Mr Ko Chan Gock, Mr Kwok Yuen Hon, and Mr Cheng Chung
Wal took part in the questions and angwers sesgssgsion.

The civil servants form an important stratum in the government
gstructure. In order to implement government policies effectively
s0 as to gurantee the stabllity and prosperity of Hong Kong, it
is necessary to establish a gstable civil service gstructure. Upon
the reversgsion of the sovereignty of Hong Kong, the entire
gstructure of the civil service will be changed accordingly.

In view of this, the Secretariat of the Consultative Committee
for the Basgic Law arranged thig seminar to provide an coportunitiy
for the civlil servante to exchange thelr views on the topic of
"The civil servants and the Basic Law".

After the seminar, the Secretariat has organised the opinions
gathered at the gseminar and compiled a . report. Having Dbeen
examined by the eight consultative members from the civil
service, the report will be released to the public.
Supplementary comments also be welcome, The opinions from
various sectore avallable to the .Secretariat will be sorted out
and collected in an appendix. The report, together with the
appendix, will be presented to the Drafting Committee for the
Basic Law for reference.

*xK The report only reflects individual opinion and does not
repregent the views of the Consultative Committee for the

Basic Law.



SUMMARY OF JUSTICE GARCIA'S SPEECH

Consideration should be given to all ascepts on civil
servant in the Joint Declaration being included in the Basic
Law for example, payment of salaries and conditions of
service. However 1t would be impractical for qualifications
for appointment for example,to be included because amendment
would be necesgsary from time to time, it would be a time
taking process to amend the Basic Law. It would be more
practical for two bodlies to do this, one by statute and the
other by appointment both having been established to gilve

advice. Possibly the Public Service Commission could become
executive and policy making 1n nature. Provislon should be
made for inclusion in the Basic Law. Membership should be

not less than 3 nor more than 8 excluding the chalirman.
Appointing authority should be the Chief Executive.
Funetion would be to confirm appointments and exercise

control over Civil Servants. Provigion should be made for
terms of service of the chairman and members and
qualification/digqualification criteria. They must be
independent,

Similar provisgions for the Standing Commission on Civil
Service Salaries and Condition of Service should apply.

Civil servants do not have a right to their pensions under
Section(5) of the Pensions Ordinance. Whilst 1t is rare for
the Government to exercise 1ts prerogative in relation to
the payment of pensions, the possibllity, however, remains.

Some c¢ivil servants express the fear that there might be
such a hugh amount of pensions bill to be paid out of
General Revenue that other claims for priority on the
revenue might reduce the size of the fund to be gset agide
for meeting the pension bill. The government under sgsuch
clrcumstances would not under the present ordinance be
liable to pay a civil pensioner his fully earned pension.
Solutions to the problem are being sought.

According to the contract of employment with the government,
pengion formed part of the earned emolumente of an officer
and would be payable to him/her at the end of his/her term
of service, this contractual right could form the subject of
an action against the government 1f the pengion was not pald
or the pension wags reduced. However, 1t was also noted that
the Ordinance will be amended to take 1into account the new
retirement age, the commutable portion and possibly there
will be a provision for the amendment of Sectlon(5) as well.



b,

The provislion that pensilons be pald to civil servants upon
retirement from the service of the HKSAR Government or from
the HK Govenment before July 1, 1997 should be exXxpregsly
written 1nto the Basic Law. Suggestion had been made
previously for the setting up of a pensions fund so as to
have payments of pensions guaranteed. The scheme has been
examined but unfortunately due to the astronomical amounts
involved, the proposal was considered to be neither feasible
nor viable. However, even ' though payments made out of
General Revenue do not have a certainty of
payment, contributions to Widows and Orphans and Widows and
Childrens Penslon Schemes were pald 1into General Revenue by
civil servants, it might therefore be advantageous to take
into account of this because it was likely there remalned a
large credit 1in favour of the contributors. Perhaps the
proposal to fund thilg scheme could be reviewed.

SUMMARY OF JUSTICE T.L.YANG'S SPEECH

The expatriate clivlil servants who have been working in HK
before 1997 can continue theilr service 1in the government
after 1997. However, British and other foreign nationals
who wish to join the c¢ivil service after 1997 must provide
proof of thelr right of abode.

The Joint Declaration does hot specify that expatriate
officers will not be appolinted as the Chief Executive.

However, it is foreseen that the heads of several
major departments in the future government will be Chinese
nationals. The Joint Declaration states that the HKSAR
Government may alsgo employ British and other forelgn
nationals as advisgers to government departments., These
advigsers will probably not have real executive power, but
their ranks and galaries are expected to be very high. When

the nheed arises, the HKSAR Government may recrult qualified
candidates from outside the HKSAR to f1il1l1l professional and
technical posts 1in government departments.

While there will be limitation on the promotion of
expatriate officers and the appointments of them to certain
poslitions after 1997, they will, however, continue to play
an important role in the Government.

The Quegtion was, would harmony between expatriates and non-
expatriates continue because whatever the conditions of
employment were, if expatrliates were unhappy they would

leave,




SUMMARY OF MR. LAU SIU KAI'S SPEECH

Reasons for the acceptance and respect gained by the civil '
gservants in the past century:

1.1

Civil servants are recrulted though examinations and are

‘"therefore considered capable people.

Civil servants have all along demonstrated good
administrative skills.

Civil servants and officials are politically neutral.
The Chinesge Government admitted that the civil service
structure of HK could maintain the stability and
properity of HK..

Officials are awe-lnspiring flgures in the Chinese
tradition.

Political changes to be experlenced by the clvil gervants:

2.1

HK <c¢ivil servants have all along been appointed by the
British Government, The British Government's withdrawal
in 1997 will haturally affect the civil service system.
There will be  changes in the general c¢ilvill service
structure as some senior Chinese and expatriate members
of the c¢ivil service may leave HK.

The c¢lvil servants will no longer be the highest ruling
authorities as there will be a ruling stratum compriging
the Chief Executive and principle officlialg emerging
above the c¢lvll service. Member of this stratum will be
appointed politically and will not be under the
protection of the Civil Service Regulations.

With social changes and an increase in the activities of
political, economic and social bodles, HK political
environment will be more complicated. Congsequently the
operation of the civil service will be affected. The
publie will demand more public sgservices or expect
ertaln services to be provided by other committees.

In response to these demands and expectations, the
Government may delegate certain power or convert certain
departments into independent organizations in order to
reduce her burden.

Probable changes in the c¢ivil service system:

3.1

Trade union movements 1n the c¢ivil service will
accelerate,.



3.2

The Government in the past treated the conflicts with
civil servants as an internal affalirs not to made Kknown
to the public, and the civil servants, well knowing that
political influence in HK soclety 1s so slim that they
could hardly find any support. The relstionship between
the future government and her staff will, however, be
politicized as governmmental leadership wilill no longer be
aggumed by the c¢ivil servants, but a politically
appointed leader. In order to seek mags support, both
the Government and the civil servants will try to
establish good relations with organlizations outside the
Government.

Factors undermining the unity of civil servants:

3.2.1 Centralization of power and the establishment of a

class of administrative officers in the civil
gservice have been the government's policies,. A
member of this elite class is offen transferred
from ohe department to anhother as this posting
system will give him/her an overall idea of the

government. In this way, unity amoung civil
gservants will be promoted. In the future, the
highest authority ruling HK will be the Chief
Executive = 1instead of adminisgtrative officers
(A.O0.). In addition, as the work of government
departments become more sgpecilalized, the concept of
an "all-round officer" 18 no 1longer applicable.

These changes will have bearing on the unity and
stablility in the civil service,.

3.2.2. In the future, various government departments may
mix with the interest groups in socliety. In other
words the interests of the. departments will be
comblnde with those of the 1nterest groups.
Hence, the government will be devided 1into emall
groups, each with 1ts own outaslide assocliation and
development. Unity  1in the government will Dbe

undermined.

Civil servants have been the only ruling authorities.
Though they c¢an 8tlll be considered an 1important
ruling class after 1997, they will play the role of a
back-up force for the leadrship. In order to protect
thelr own 1interests, they will gradually form into
interest groups. Hence, to maintain a strong and
powerful A.O., clagg 18 of utmost importance. Though
the administrative offlcers at present fall short of
thie requirement, if the stratum of the A.O. can be
expanded and the practice of "cutting in'" % 13 allowed,
more qualified personnel will be recruilted in the

future. This., however, may undermine thelr unity.
* New recrults are not required to gstart from a Junior

grade, They can Joiln the c¢civil service as a senior
officer. :



3.4 The Chief Executive 1in the future will be appointed by
the Chinese Government. Should he fail to co-operate
with c¢ivil gservants, the civil servants would seek
political support from outside 1in opposition to the
Chief Executive.

SUMMARY OF QUESTIONS AND ANSWERS

Civil Servants And Politics In Hong Kong

1.1 Safeguards againgt external influence on the future
operation of the civil service

1.1.1. To restructure the Public Services Commigsion in
order to make 1t independent. In addition to 1its
present consultative function, 1t should be vested
with the power of arbitration.

1.1.2. To extend the areas covered by the c¢ivil service
regulations so that all c¢civil servants below the
rank of a dupty director or dupty secretary will be
protected against any political changes which may
affect their work.

1.1.3. To allow the practice of "cutting-in" so that more
talented people will be 1ncluded so as to promote
the political status of civil servants and to
facilitate theilr tieg various soclal strata.

1.1.4, To allow those who have been civil servants to take
up the posts of Chief Executive 1In order to give
recognition to the status of civil eservants.

1.1.5., To carefully select a4 person of great political
and adminigtrative abilities as the Chief
Executive.

1.2.6. To emphagize 'the collective dignity of civil
servants and to promote their morale.

1.1.7. To maintain the unilty of civil servants 80 that
they will give each other mutual support.

1.2 The title "“"crown servants' is related to the right of
abode of forelgn civil servants or members of the police
force. According to the new nationality law in Britain,
"erown servants'" have the right to reside in Britain.
When the sovereignty of HK reverts to China 1in 1997, the
status of "crown servants" will no longer exists.

1.3 A member of the c¢ivil servant worried that civil
servants of the HKSAR would be gubject to certailn
regstrictions. But gpecific conditions are yet to be
declded by the future government.



1.4

1.5

Mr. Lau noted that for the time being, it was not
appropriate for civil gservants to take ©part in
elections as it would undermine their political
neutrality. If they were resally interegsted in standing
for . elections, they s8hould first resign their post
as civil servantgs, Mr. Lau did hot encourage the

practice of standing for elections whille in service and
retiring or resigning only after being elected.

Mr, Lau held that an increase in the sgsalaries of civil
servant would not necessarlly promote unity and
gtabllity in the c¢ivil service. He c¢ited the example of
civil servants in foreign countries. Though they were
not rewarded with particularly attractive salaries,
their gense of respongibility and commitment 1s
gufficient to maintain their high morale. Mr. Lau
pointed out that from a realistic point of view, unless
the goveprnment adopted a more flexible remuneration
syétem. that is, salaries were adjusted according to
individual performance (rather than an automatic
increment in the salary scale), the range of pay-rise
in the government would never catch up with that 1in the
private sector as each pay-rise applied across the

board.

Mx. Lau wag for the proposal that civil sevants could
take up the post of minister or secretary: not that only
civil servants were entitled to such appolntment but
that the posgsibility of their taking up these posts
should not be ruled out. But Mr. Lau predicted that once
they assumed the positions of ministers or directorate

grade officilal, they wilill cease to be civil gervants.
No longer under the protection of Civil Service
Regulation, they would be subjected to political
pressure.

1f gecretaries are not subjJect to protection of the
Civil Service Regulation, no difference can be drawn

between secretaries and minister. If they are protected
by the Civil Service Regulations, there will be a

ministerial rank emerging between the Chief Executive

and the sgecretaries. Ministers may be elected in two

ways: '

a) elected from the Legislature i.e. a minister i=s a
member of the Legislature;

b) appointed by the Chief Executive. Details

concerning ministers are not included in the Sino-
British Joint Declaration.



2. Executive-led Or Legislative-led System

2.1

3. The

Mr. Lau said that since the local Legislature has not
formed 1inself 1nto an unifird 1leading force, the
strengthening of the executive framework to enable the
Chief Executive to prodive a stable environment for the
e¢ivil servants to work effectively 1s desirable. He,
therefore, supports an executive-led system.

As the Joint Declaration states that Executive should be
accountable to the Legislature, contradiction may arise
under the executive-led system. Mr. Lau argued that the
issue depends on how the term "accountable" is defined.
Take for example <the right to recall the Chief
Executive. Mr, Lau-estimated that members of the future
LLeglislature at most could only make recommendation to
the Central Government to reacll the Chief Executive
through complicated procedures, or to recall principal
offliclals (secretaries) via gimpler methods.

Chief Executive

It is stated 1n the Joint Declaration that the future
Chief Executive will be appointed by the Central

Government in China. However, he should be elected by a
councill of genior statesmen, the Legislature, or cilvil
servants.

It should be expressly written down in the Basic Law
that the Legislature is empowered to recall or to pasg a
vote of non-confidence on the Chilef Executive, Though it
is also suggested that the power of the Central
Government to appoint the Chief Executive ghould be
cancelled, this reqQuest contravenes the provision of the
Joint Declaration.

To decide whether the Chlef Executive should have the

power to disolve the Legislature, the following points

must be taken into consgideration:

3.1. The Government will become very unstable 1f the
Chief Executive hags the power to disolve the
Legislature which has great authority.

.3.2. If the Legislature does not have much authority,

the i1ssue whether it can be disolve by the Chief
Executive will be insignificant.

Whether the Chief Executive should be considered as a
civil servant or not 18 a matter to be decided by the
future Leglslature. He may have a civil servant status,
or with a gtatus superior to that of a civil servant.



6.

The

The

Pension Of Civil Servants

The Bagic Law should elaborate the meaning of the phrase
"no less favourable than before'" expressed in Section 4,
Annex 1 of the Jolnt Declaration, which states: '"the SAR
government shall pay to such person who retire or
complete thelr contracts,....all pensilons, gratuities.
allowances, and benefits due to them on terms no less
favourable than before....".

It might be necessary to write into the Basic Law for
those retiring before 1997 that payment of pensions was
a contractual right.

Most of the c¢ivilil servants who retire now Joined the
government servive in 1940's or 50's. As the number of
civlil servants during that time waeg limited to serveral
ten thousands, and thelr salaries were prelatively low,
the government, therefore, doesgs not face a very heavy
pensions committment at present. civiil servants who
wlll »retire by 1997 were largely recruited in the 60's,
wheh a large nhumber of government posts were created and
higher salaries were offered. When they will retire at
around 1997, a large amount of pensions will be due.
According to the Pensionsg Ordinance, the govenment does
hot have the obligation to pay pensions to the civil
sevants. In view of the problems that may arise 1if the
government really falls to pay pensions, special
congsideation sghould be given to thils issue when the
Baglec Law 18 drafted.

Employment of Expatriate

Since the Joint Declaration only sgspecifies that
positiona of secretary level should be filled up by
Chinese nationals without mentioning the point of
localization of c¢ivil gervants, it will not be
consldered as a contravention of the Joint Declaration
1f 1localization policy will not be carried out by the
HKSAR Government.

Others

6.1

HK has been a stable and prosperous society so far. In
view of the reversion of sovereignty after 1997, changes
are expected due to the following reasons:



* ok ok

6.1.1,

6.1.2.

6.1.3.,

Mr. Lau calculated that when the Joint Declaration

1s prezented to the British Parliament, a document
stating that government reforms will take place in
HK wasg also pregsented, so that the Joint

Declaration will be palatable to more easily by the
Parliament.

After WWII, the political, economlc and socilal
environment of HK has undergone rapid changes.
Since the HK Government g8ti1ll has to administer HK
for another 11 years, certaln political reforms are
necesgary to win the support of local people.

Although the general public might not understand
what political reform is, subconsciously, they feel
that the present gystem would not fit into the
future political structure. For example, in the
pagt, legislative councillors were appointed by the
British Government; 1f thils practice 1is adopted by
the Chlnese Government after 1997, the people of HK
may not accept 1t. Therefore, requests for reform
of the political structure also come from the local
people.

1f theré is any dlscrepancy between the Chinese and
the English versions, the Chinese vesion shall prevail.
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