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Provisions on Power of Interpretation and Amendment of
the Basic Law under the Joint Declaration:

"The National People's Congress of the People's
Republic of China shall enact and promulgate a Basic
Law of the Hong Kong Special Administrative Region of
the People's Republic of China (hereinafter referred
to as the Basic Law) in accordance with the
Constitution of the People's Republic of China, -...."
(para 1, Section 1, Annex I)

"Except for foreign and defence affairs which are the
responsibilities of the Central People's Government,
the Hong Kong Special Administrative Region shall be
vested with executive, legislative and independent
judicial power, including that of final
adjudication." (para 2, Section I, Annex 1)

"After the establishment of the Hong Kong Special
Administrative Region the laws previously in force in
Hong Kong (i.e. the common 1law, rules of equity,
ordinances, subordinate legislation, and customary
law) shall be maintained, save for any that contravene
the Basic Law and subject to any amendment by the Hong
Kong Special Adminstrative Region Legislature." (para
1, Section TII, Annex I)

The legislative power of the Hong Kong Special
Administrative Region shall be vested in the
legislature of the Hong Kong Special Administrative
Region. "The legislature may on its own authority
enact laws 1in accordance with the provisions of the
Basic Law and legal procedures, and report them to the
Standing Committee of the National People's Congress
for the record. Laws enacted by the legislature which
are in accordance with the Basic Law and legal
procedures shall be regarded as valid."

"The laws of the Hong Kong Special Administrative
Region shall be the Basic Law, and the laws previously
in force in Hong Kong and laws enacted by the Hong
Kong Special Administrative Region Legislature as
above."

The present practice regarding the interpretation of
law in force in Hong Kong

Under the common law, the legislature enacts
legislation and the courts interpret the legislation
and thereby declare the meaning of the law.




All courts of Hong Kong have the right to and must
interpret any law which relates to the specific cases

which they are adjudicating. Furthermore, all courts
are bound to apply any legislation which is relevant
to the case then being tried, even though the meaning
may be obscure or the courts may consider the
legislation is in need of amendment. Any judicial
interpretation by the Court of Appeal is binding on
all courts in Hong Kong 1including other courts of
appeal. Judicial interpretation made by other courts
are authoritative and binding on lower courts to a
certain extent.

The courts in interpreting any law have the power to
declare invalid any law which has not been passed in
accordance with proper procedures oOr if it is
subordinate or subsidiary legislation and contravenes
the superior legislation.

The courts have no power to adjudicate on hypothetical
issues and hence, decide either legal guestions in the
abstract or academic issues. Hence, the courts have
no power to interpret laws other than as part of their
judicial decision in a gpecific case.

The power of final adjudication at present lies with
the Privy Council in the United Kingdom.

Under the law of Hong Kong, there 1is no power of
interpretation of laws by the legislature and indeed,
insofar as the legislature may express opinions as to
the meaning of certain 1legislation whether it be
legislation to be passed or which has been passed, the
same will not be considered by the courts.
Furthermore, the courts will not give retrospective
effect to legislation unless constrained to do so by
the wording of the legislation itself.

There is no power of executive interpretation under
the law of Hong Kong. Interpretation made by the
executive authority of laws in the course of its
administration is wunofficial, has no binding effect
and is in any event, subject to review by the courts
under their judicial functions.

Other interpretation of 1legislation, for example 1in
textbooks may be allowed to be cited in courts if the
author is considered as "authority" but as a legal
matter, such interpretation has no more than
persuasive effect.



gt

3.1.1

(a)

(1)
(2)

There are certain matters, chiefly relating to foreign
affairs where the declaration of the Government is
treated as a conclusive statement binding upon the
courts. Such declarations may be described as Acts of
State. They relate to matters which fall to the
executive to determine:-

(a) Recognition of States or Government.

(b) Status of foreign States of Government.

(c) The question whether a person is entitled to
diplomatic status,

{(d) The existence of a state of war.

(e) The extent of national territory.

This executive "Act of State" 1is treated as a
declaration of an existing state of facts and not as
interpretation of the law.

Interpretation of laws and the system in force in the
People's Repubic of China

It is understood in the People's Republic of China,
legal interpretation may be divided into 2 Dbroad
groups, namely: official and unofficial

interpretation.
Official Interpretation

Provisions under the Chinese Constitution:

Article 62
"The National People's Congress exercises the
following functions and powers:

to amend the Constitution; _

to supervise the enforcement of the Constitution;

to enact and amend statutes concerning criminal
offences, civil affairs, the state organs and other
matters;

to alter or annul inappropriate decisions  of the
Standing Committee of the National People's Congress;"

Article 67
"The Standing Committee of the National People's
Congress exercises the following functions and powers:

to interpret the Constitution and supervise the
enforcement;

to enact and amend statutes with the exception of
these which should be enacted by thet National People's

Ccongress;



(3)

(4)
(b)

(c)

(d)

(e)

()

(9)

to enact, when the National People's Congress is not
in session, partial supplements and amendments to
statutes enacted by the National People's Congress
provided that they do not contravene the basic
principles of these statutes;

to interpret statutes;”

By Articles 67(1) and (4) of the Constitution, the
Standing Committee of the National People's Congress
(NPC) has the function and power to interpret the
Constitution and statutes. Although the Constitution
does not empower the NPC itself to undertake the work
of legislative interpretation by Article 62(11), the
NPC may amend or cancel inappropriate decisions of the
Standing Committee of NPC. In addition, apparently,
local legislation may be interpreted by the relevant
local legislature.

Legislative interpretations made by the Standing
Committee of the NPC are binding on the courts.

These legislative interpretations are not restricted
to be made to a specific case. Power of legislative
interpretation can be exercised with or without the
context of a specific case.

Actual examples of the Standing Committee of the NPC
exercising this power of interpretation is rare and
thus it is difficult to assess its impact on the
judicial system.

Judicial interpretation carries with it a lower status
and may be exercised not only by Jjudges but also by
the procuracy. The power of judicial interpretation
is delegated to a given judicial or procuratorial body
from the relevant legislative body and binds only the
case under consideration wherein such a power was
exercised. It has no generally binding effect.

Executive interpretation likewise occupies a less than
exalted status. It denotes that power of
interpretation of the law exercisable by the executive
organs of government when confronted with particular
cases in the course of discharging their executive or
administrative duties.

Unofficial Interpretation

Unofficial interpretation mainly applies to the
interpretation of laws in academic researches,
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publications and textbooks. This kind of
interpretation has no legal binding effect.

The power of interpretation of the Basic Law

The Basic Law will be legislation enacted by the NPC
under powers conferred upon it by Article 31 of the
PRC Constitution which stipulates that "The state may
establish special administrative regions when
necessary. The systems to be instituted in special
administrative regions shall be prescribed by law
enacted by the National People's Congress in the light
of the specific conditions.™ The Basic Law thus will
become a constitutional instrument governing Hong
Kong. Furthermore, Hong Kong and the PRC exercise
very different legal systems as delineated in Sections
2 and 3 above. The following points arise:

The Jurisdiction of the courts of Hong Kong in respect
of the Basic Law.

Views have been expressed that in keeping with the
Joint Declaration and in particular, in preserving the
laws presently in force in Hong Kong, the courts of
Hong Kong will of necessity have to interpret all laws
in force in Hong Kong including the Basic Law. Under
the common law, no interpretation other than judicial
interpretation by a court of record would be
recognised by the courts.

The power of interpretation would operate in the
following way:

It has been proposed that if in the <course of
litigation a dispute arises as to whether the
interpretation of the Basic Law involves a
determination as to whether it is a matter of defence
or foreign affairs, the question may be referred
either by direction of the court or upon application
of one of the parties to a constitutional court
composed partially of representatives of NPC and
partially of Hong Kong judges. Again, in keeping with
the existing law, the courts would be empowered to
reach their own conclusion in cases where they felt
able but their decisions would be subject to review by
the constitutional court on an application by one of
the parties. A view has also been expressed that the
constitutional court referred to above should be a
committee rather than a court. A committee could
potentially exercise Jjurisdiction of its own motion



ii.

iii.

iv.

(i)

(ii)

(iii)

(iv)

whereas a court only exercises jurisdiction upon
application. Likewise a committee 1is able to look
into hypothetical questions whereas a court only looks
at issues involved in 8 particular case.

Whether the body constitutes a committee or a court,
it should be open to the parties to proceedings in
court and to representatives of the NPC and the SAR
Government (persumably the Attorney General or any
later equivalent) to appear before the body and make
representations.

No determination of the body referred to above should
have retrospective or retroactive effect nor should it
affect the validity of any act bona fide done under
any law declared to be invalid as a result of a ruling
of the body. Anybody who has been adversely affected
by anything done under a law declared to be invalid
should have a right of redress as against the SAR
Government.

In keeping with the existing common law in Hong Kong,
the courts in applying the Basic Law will defer to the
PRC executive authority in respect of all declarations
as to existing facts which relate to foreign affairs.
The doctrine of ,stare decisis should remain in force.

Other Views

The view has been expressed that Hong Kong courts
should be allowed to interpret all parts of the Basic
Law in order to maintain the independence of the
judiciary and high autonomy of the SAR.

Views have been recorded that Hong Kong courts can
only in the course of adjudicating a case interpret
the parts of the Basic Law which deal with the
internal self government of the SAR,

Another opinion has been recorded stating that the
Hong Kong courts should have jurisdiction on all cases
that involve any parts of the Basic Law. But final
adjudication on these cases should rest with the
Standing Committee of the NPC instead of in the Court
of Final Appeal of the SAR.

The view was also recorded expressing the worry that
giving Hong Kong courts the power of interpreting the
Basic Law may infringe upon the sovereignty of China



(v)

(i)

(ii)

and it was not realistic to have SAR courts interpret
a law enacted and promulgated by the NPC.

It has been pointed out however that unless the Hong
Kong courts have the power to interpret the Basic Law,
the power of final adjudication will not lie with the
Hong Kong SAR as stipulated in the Joint Declaration.

Should there be legislative interpretation of the
Basic Law?

Since legislative interpretation is a concept alien to
the common law which by the Joint Declaration will be
maintained, the qguestion of interpretation by the
legislature is something which is undesirable.

It has been suggested as follows:-

The Standing Committee of the NPC has legislative
interpretation power on the Basic Law, whereas the SAR
courts in dealing with cases <can have Jjudicial
interpretation power to interpret each and every
clause in the Basic Law. ’

In respect of interpretation of clauses in the Basic
Law that fall within the jurisdiction of the SAR, the
Standing Commitee of the NPC should delegate full
power to the SAR courts without reservation.

In cases where clauses in the Basic Law that are
beyond the jurisdiction of the SAR fall to be
interpreted, the Standing Committee of the NPC can
exercise 1its interpretation power upon the matter
being referred to it by a special committee which
comprises both SAR and Central Government.
Interpretation is to be made by the Standing Committee
through a special committee which comprises both SAR
and Central Government representatives (SAR members
should be the majority). Interpretations made by the
Standing Committee will not have retrospective or
retroactive effect and will not affect acguired or
accrued rights or cases decided, and it will become
legally binding on future cases.

The following other opinions have also been expressed:

Opinion A

It was feared that any legislative interpretation by
the NPC will affect final adjudication of the SAR
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court. Persons involved in a case may wait
intentionally for the NPC to exercise its legislative
interpretation power in the hope of a favourable
interpretation of the relevant clauses. This may
hinder the independence of the judicial process. If
the first mentioned proposal is accepted then this
fear may be alleviated.

Opinion B

Legislative interpretation by the NPC would not affect
the power of final adjudication of the SAR courts if
legislative interpretation by the NPC does not have
retroactive effect and shall not affect acquired or
accrued rights or cases decided. If the legislative
interpretation and judicial interpretation are
different in a case, the case cannot be used as a
precedent in future disputes. Thus the right of final
adjudication of the SAR will not be affected.

Which party (SAR courts? PRC courts? or Committee/
court comprised of members from both SAR and PRC?)
should be responsible for the constitutional review of

Hong Kong legislation?

Provisions under the Joint Declaration:

"The legislature may on its own authority enact laws
in accordance with the provisions of the Basic Law and
legal procedures, and report them to the Standing
Committee of the NPC for the record. Laws enacted by
the legislature which are in accordance with the Basic
Law and 1legal procedures shall be regarded as
valid." (para 2, Section II, Annex I)

Provisions under the Chinese Constitution:

The Standing Committee of the National People's
Congress has the power "to annul those local
regulations or decisions of the organs of state power
of provinces, autonomous regions and municipalities
directly under the Central Government that contravene
the Constitution, the statutes or the administrative
rules and regulations" (Article 67(8))

The provision in the Joint Declaration that the laws
enacted by the legislature of the SAR are reported to
the Standing Committee of the NPC for the record
simply implies that the laws to be enacted are to be
so reported. It does not include or imply a power to
veto., A view has also been expressed that there is no
other right of veto either in the, NPC or in the



Standing Committee of the NPC of laws enacted by the
legislature of the SAR provided that the laws do not

relate to defence or foreign affairs.

The following opinions have been expressed as to how
questions of whether the laws enacted by the SAR
legislature are in accordance with the Basic Law
should be decided. It should be noted that any
legislation made by the future legislature of the SAR
or any existing legislation which were to contravene
the Basic Law would under the common law be held
invalid by the «courts as part of their judicial
function. This would inevitably be so irrespective of
whether there were any other mechanism for deciding
whether there were contravention of the Basic Law.

It is proposed that if the Standing Committee consider
that a law enacted by the 1legislature of the SAR
reported to it infringed the Basic Law it may seek to
have it declared void by the constitutional court
referred to in 4.1 above. Such a reference to the
constitutional court would have to be made within a
specified time of the enactment being reported to the
Standing Committee of the NPC. It is proposed that a
suitable period would be 3 months. 1In default of such
a reference as referred to above, any law enacted by
the 1legislature of the SAR would be examined in the
course of judicial proceedings in which its provisions
fell to be considered.

Other views have also been expressed:

Opinion A

Courts of the SAR should have the power to adjudicate
cases that involve the consistency of local
legislation with the Basic Law. But the power of

final adjudication of these cases should rest with the
Standing Committee of the NPC.

Opinion B

SAR courts have no jurisdiction on cases that involve
the consistency of local legislation with the Basic
Law. Only the Standing Committee of the NPC has such
an authority.

Opinion C

The Standing Committee of the NPC. will not exercise



the power to declare void any laws of the SAR which do
not affect the power relations between the Central
Government and the SAR or which do not encroach on the
Central Government's responsibility for defence and
foreign affairs but which deal exclusively with Hong
Kong's internal affairs. The Standing Committee's

- powers are in any event confined to the negative power

of declaring void; it will not exercise any positive
power of interpretation of the laws enacted by the SAR
Government, and there is no general power of
disallowance of laws by the Standing Committee or the

NPC.

Amendment of the Basic Law

Provisions under the Joint Declaration:

"The National People's Congress of the People's
Republic of China shall enact and promulgate a Basic
Law of the Hong Kong Special Administrative Region of
the People's Republic of China (hereinafter referred
to as the Basic Law) in accordance with the
Constitution of the People's Republic of China, .....
(para 1, Section I, Annex I)

Provisions under the Chinese Constitution:

Article 31

"The state may establish special administrative
regions when necessary. The systems to be instituted
in special administrative regions shall be prescribed
by law enacted by the National People's Congress 1in
the light of the specific conditions."

Article 62
"The National People's Congressg exercises the

following functions and powers:

(3) to enact and amend basic statutes concerning
criminal offences, c¢ivil affairs, the state
organs and other matters;

(12) to approve the establishment of provinces,
autonomous regions, and municipalities directly
under the Central Government;

(13) to decide in the establishment of special
administrative regions and the systems to be
instituted there:" ’

Article 64
"Amendments to the Constitution are to be proposed by

the Standing Committee of the National ©People's
Congress or by more than one-fifth of the deputies to



the ©National People's Congress and adopted by a
majority vote of more than two-thirds of all the

deputies to the Congress.

Statutes and resolutions are adopted by the majority
vote of more than one-half of all the deputies to the
National People's Congress."

The following points arise:

It is generally held that since the Basic Law shall be
enacted and promulgated by the NPC, it and only it
shall have the power to amend the Basic Law.

Who can propose amendments to the Basic Law?

Opinion A

Members note that under the Chinese Constitution, the
NPC and the State Council have the right to propose
amendments to basic statutes. The by-law of the NPC
provides that 30 members of the NPC together can
initiate the proposal to amend the basic statutes.
Therefore the NPC should have the power to initiate
amendment to the Basic Law.

Opinion B

Nevertheless, it was proposed that the SAR Government
or the SAR legislature should have the right to
initiate proposals for amendments of the Basic Law.

Opinion C

An opposing view to this proposal is that if people of
foreign nationals are permitted to sit on the SAR
legislature, then they may change a very important law
of China.

Opinion D

The Hong Kong delegates to the NPC shall have the sole
right to propose amendments to the Basic Law.

\ Opinion E

Directly elected representatives from Hong Kong shall
have the sole right to propose amendments to the Basic
Law.
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Opinion F

The Hong Kong Legislature shall have the sole right to
propose amendments to the Basic Law with no
restriction on the composition of the Legislature
provided they are all 1local inhabitants as stated
under the Joint Declaration.

The procedure of amending the Basic Law

There 1is consensus that prior to any proposal for
amendment of the Basic Law, a consultative process
should be conducted in Hong Kong to consult the views
of the people of Hong Kong in similar manner to the
functioning of Consultative Committee for the Basic
Law at present.

The view has also been expressed that in addition to
the consultation process prior to any proposal for
amendment to the Basic Law being considered formally
by the NPC, the proposed amendment should Dbe
previously considered by the legislature of the SAR
for approval. Differing views have been expressed as
to whether there should be a two-thirds majority or a
simple majority. However, views have also been
expressed that this proposal would infringe upon the
NPC's right to amend its own law {enacted and
promulgated by it).

It has been proposed that the Basic Law should contain
a provision prohibiting any amendment which would
conflict with the Joint Declaration.

If there is any discrepancy between the Chinese and the
English versions, the Chinese version shall prevail.
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