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Introduction

The booming mass communication buginess 1is8 one of th-
characterigtics of the present Hong Kong society. There ar:
many KkKinds of publications and newapsapers avallable in the
market, Internationally, Hong Kong is recognized as a place
where freedom of gpeech and freedom of the pressg are
enjoyed, However, with the signing of the Joint Declaration
between China and the U.K., the soverelgnty of Hong Kong
will be reverted to China after 1997. Degpite China's
affirmation that Hong Kong's capitalist system will remain
unahanged for 50 years and China will implement the policy
of one country two systems, many people show concern about
whether the present press freedom can be maintained after
1997. They want to find a way to enable Hong Kong to
maintain the freedom of the press under the one country two
sygtemg policy. Through the Basgic Law, it is hoped that the
pravious presgseg freedom can be gafeguarded.

Provisgions under the Joint Declaration

Para. 3 (3) of the Joint Declaration:

"The laws currently 1in force in Hong Kong will remain
baaically unchanged."

Para. 5 of the Joint Declaration:

"The current social and economic systems in Hong Kong will

remain unchanged, and 80 will the life-style. Rights ana
freedoms, including thosge of the person, of speech, of the
pragg..... will be ensured by law in the Hong Kong Special

Administrative Region."
Seation II of Annex I to the Joint Declaration:

"The laws of the Hong Kong Adminigtrative Region shall be
the Basic Law, and the laws previously in force in Hong Kong
and laws enacted by the Hong Kong Special Administrative
Region legislature as above."

Section III of Annex I to the Joint Declaration:

"The courts shall declde cases 1in accordance with the laws
of the Hong Kong Special Administrative Region and may refer
to precedents in other common law jurisdictions."

Section II of Annex I fo the Joint Declaration:

"The Hong Kong Special Adminietrative Region Government
ghall maintain the rights and freedoms as provided for by
the lawse previousgly 1in force in Hong Kong, including freedom
of the person, of speech, of the prees .... "



"The provisions of International Covenant on Civil and
Pglitical Rights and the International Covenant on Economic,
Social and Cultural Rights as applied to Hong Kong shall
remain in force."

The Function of the Preas in Modern Soclety

In modern goclety, free flow of information 18 of grea:
importance. Efficient and free access to information 1s
indispensable to commercial undertakings which would like to
Join the competition. The presgs has been rendering a highly
significant sgservice to the public in thie resgpect. if
members of a modern soclety are to take part in regional or
national affairs actively and gensibly, they need to possess
sufficient knowledge of the dally affairs, for instance, to
enable them to make a fair decision during elections, and to
allow them to maintain their vigilance towards their
government, Therefore, modern society requireg clear and
accurate reports of events happening everyday, including
analyses of theilr background and causes, 80 as to provide
clitizens with information for discuession and review. Modern
gaoclety needse a sufficient variety of newspapers to Kkeep
citizens informed of different viewpoints, and to help them
to understand the facts clearly and accurately.

As the presgs can generate pressure from public " opinion to
affect government personnel and policy-making, it has become

ahother form of power for check and balance, in addition to
the executive, legisglative and dud%ciai power, supervising
government's adminlstration, and promoting the growth of
goclety. '

The Present Situation of the Press

At present, there are 68 newspapers (Chinese:51; English:14;
bilingual:1; and Japanese:2), 516 magazines (Chinese:317:
English:130; bilingual:68;: trilingual:l), 2 radio stations
and 2 television stations registered with the Hong Kong
Government, Thegse figures reveal that the mass media are
flaourishing in Hong Kong. Thelr characteristice c¢an be
summarized asg follows:

4.1.1 Apart from the requirement for a deposit or personal

guarantee of ten thousand dollars, there ig basically no
restriction on publication

Though the law provides that a local newspaper shall
initially pay a deposit of $10,000.00 as damages for an
offence or 1l1libel. As thisg amount 1s only a minimal
proportion of +the total inveetment for funding the
publication, it can hardly be called a restriction.

4,1.2 Assuming sole responsibility for its profits or losses as

an enterprise



Except for Radio Televison Hong Kong which is ownedc by
the Government, the large number of mass madia
undertakings 1in Hong Kong are all private enterprises.
Most of the newspapers agsume sole responsiblity for
their profits or losses. Hence, they are highly
concerned about their acceptability to the publie.

1.3 Distinect political viewpoints

In ¢fact, the newspapers in Hong Kong have clearly
distinet political viewpointe. At pregent, publications
representing the various political forces and viewpoints
may be published freely.

4.1.4 Law-abiding

1.
2.
3.
b,
5.

At present, publications and electronic mass media nmust
ablde by the law. According to government records, there
were U6 cages of magazines being prosecuted by the Hong
Kong Government and 5 cases of newspapers given
government warning in 1985 for infringing the
Objectionable Publications Ordinance (cap 150) by
publishing pornographic photographs and writing.

In addition, there were about 60 cases of newspapers and
magazines being prosecuted by individusls or companies
for libel in 1985. .

Howaver, tighter control ies imposed on electronic media:

Sinae there are only limited channels and televigion
programmes are "free-of-charge'. Even though there will be
cable television in the future when viewers will pay for
watcehing programmes, the compelling nature of this mass
medium will remain. Once it is switched on, the electronic
medium with its particular viewpoints will intrude into the
viewers' home. Hence, the impact of television is immense.
Moreover, as frequency channels are generally regarded asg
public property, the government usually imposes certain
restrictions upon the owners of electronic medis (e.g. the
owner must be a national of the country 1n which his
television station operates). The operation of a electronic
medium is not treated as a purely commercial activity. Hong
Kong is no exception: according to the present legislation,
the majority of directors of licensed televieion
broadcagting companies who actively participate 1in the
management of the company should be British nationals who
ordinarily reside 1in Hong Kong. This is to prevent the
abuse of such an influential medium.

At present, these lawsg are enforced by:

Court

Royal Hong Kong Police Force

Television and Entertainment Licensing Authority
Newspapers Registration Unit

Customs and Exclse Department



The Present* Legal Restrictions on the Press and the Grtlnds

for Such Restrictions

The content of the main legislation
concerning freedom of the press

5.1.1Subglidiary legislation of Chapter 268

1)

b)

2)

3)

1)

2)

a)'

Printed Documentsg (Control) Regulations

All printed documents (including books,
ramphlets, and newspapers)
The name and address of the printer
must be clearly printed, except for two
types of printed documents:

solely used for a bonsa
commercial or profesgsional or
purpose, provided that such
document containg no pollitical matter
whatsgoever, Internal publication of
organisations such as a sgociety, club,
or trade union shall not be deemed to
be used for a social purpose.

Any qQocument printed outside Hong Kong.

Any document
fide

soclal

One 18 1liable for conviction i1if one
prints or publishes or assists in the
distribution of any printed document
which does not comply with the
requirements of these regulations.

One 18 1liable for conviction 1f one,
without lawful authority or excuse, hasg
in his possesslion any printed document
which does not have the name and

address of the printer printed on it.

5.1.2Subsldiary legislation of Chapter 268

Newspapers Regisgtration and Distribu-

tion Regulations

newspaper shall be regletered,
the particulars of the proprietor,
printer, publisgher, or editor sub-
mitted. The registration fee 1is $100
and the annual fee payable is $100.

Evepry
and

Newspapers ehall be distributed for
gsale only by digtributor 1licensed by
the Regilstrar: The fee per annum for
gsuch a& licence 1ig $100.

March 1987

Main powers exercised
by the Government

The Governor h: =3 the
power to exempt any
printed documentsg from
the provisions of these
regulations.

The Governor has the
power to exempt any
printed documents from
the provisions of these
regulations.



.3) Tha Registrar may refuse to license or
' may cancel the licence of any
diatributor if --

a) such distributor hag distributed a
newgpaper the suppression of whiech has
bean ordered by the Court;

b) the Regilstrar deems it necessary or
expedient to do so in the interests of
public safety or public order. (The
diatributor may appeal to the Governor
in Council.)

4) Bulletins issued by a news agency which

has satisfied the Registrar that such

® bulletins are disgtributed only in Hong

. Kong and only to pregistered 1locsl

“‘newspapers, shall be exempted from
registration.

5.1.3Chaptexr 52
Television Ordinance

1) The Governor 1n Council may make 1) The Governor in
regulations establishing standardg for Council may at any
the following television programmes: time revoke a

licence, if --

a) advertisments a) the licensee fails to
b) pragrammesg containing political or pay, within one month
religious material after payment has
been demanded, any

2) To co-ordinate with the law of royalty owed by him,
defamation, the broadcasting of words or financial ypenalty
or other matter shall be treated as imposed on him;
publication in permanent formn. b) the licensee goesg

into ligquidation;

3) The licensee s8hall supply to the c) it appears to him
Television Authority on demand any that the gecurity of
material which is intended for Hong Kong 8O
broadcast, including script of plays requires; and
and reading script. d) the licensee 1is fined

for violating the -

4) Television Authority may prohibit the Television Ordinance
broadcasting of any programme, any part on three occasions.

thereof or of any class of material.
Where the Television Authority 1s of
the opinion that the peace or good
order of Hong Kong 1s8 threatened 1t may
orally prohibit broadcasting.

(The lliceneee may appeal. )

%.1.&Subsidiary legislation of Chapter 52
' Televiagion (Standards of Programmes)
Regulations




1)

a)

b)

2)

3)

a)

b)
e)

e)

Talevision programmeg shall include a
reasonable proportion of the followling:

material which is wholly of British or
Commonwealth origin;

material which is wholly of Hong Kong
origin;

The Televigion Authority shall specify
from time to time such proportions as
it considers reasonable.

Television programmes shall exclude
matters which is likely --

to offend againgt good taste or
decency;

to mislead or alarm;

to encourage or to incite crime, civil

disorder, or civil disobedience;

to discredit or bring into disrespect
the law or soclial institutions
including any religion;

to serve the interest of any foreign
political party.

1.5Chapter 150

1)

2)

3)

a)

b)

c)

Control of Obgcene and Indecent
Articles Ordinance

Establiesh the Obscene Articles Tribunal

to determine whether an article
referred to it by a court or a
magistrate or any matter publicly

displayed 1s indecent.

Membership of the Tribunal should
conglist of a presiding magistrate and
two or more adjudicators to be
appointed by the Chief Justice.

The Tribunal 18 to c¢lassify articles
into three c¢lasses:

the article 1is8 neither obscene nor

‘indecent, not to be restricted;

the article is indecent, must be
enclosed by a wrapper and must carry a
warning notlice before the article can

abe offered for sale, but not to
persons of 18 years or under; and
the article is obscehne, to be

regtricted from sale,

These Regulationg arvre

subsidiary
of the
Ordinance,

legislation
Televigion



5.2.

{11

The grounds for restriction

According to Justice Holmes, Supreme Court Justice in th-
United States, although the Constitution of ¢the Unite
States provides that "Congress shall make no law ....
abridging the freedom of speech"[1], freedom has never been
abgolute. Without exception, freedom of the press 1is also
subject to certain resgtriction. For freedom to ' be
exerciseq, we heed an organlised gociety and public order,
without which, freedom can be easily abused or even
degtroyed, Therefore, 1in execising freedom of the press, we
have to conelder the followlng factors:

1 Personal Righte and Interegts -~- To protect the
reputation, rights and intereats of an individual and to
respect the privacy of a person, the law normally
stipulates that comments on others'! privacy should not be
expressed 1in speech or writing or publication. But 1if
the person whose private 1ife has been exposed 18 a
goclal celebrity or public figure, the defendent (1i.e.
the person prosecuted for publishing or broadcasting such
information 1in the media) wilill be found not guillty of
libel provided that he c¢an prove it isg a truthful preport

in which there is absence of malice. For a public figure
is the centre of attention and any of his action will
naturally attract public attention. Moreover, one cannot

rule out the possiblity that the public figures
deliberately expose thelr private life for publicity's
sake, Thus, ag long as it is truthful report in which
there 1is absgsence of mallce, 1t is not againgt the law.

2 Social Order

~ The legiglature of &a country normally makes laws to
maintain social order. The most common ones are the
restrictionsg imposed on mattersg instigating violence and
illegal actions, and pornography.

Justice of the law

- To guarantee that all parties are treated fairly before,
during and after a trial, the press must be under certaln
regtrictions in reporting or commenting the cases.

8) Before the trial
- Under the principle that everyone 18 1innocent before
being convicted in court, the law provides that the press
in reporting a case ghould not assume that the suspect
hag committed a crime and such terms as '"murderer'" and
"bandit" should not be applied on him. Thig 1is to ensure
that should. the suspect be in fact innocent and found not
gullty safter the trial, members of the public will not

digeriminate against him.

American case law: 249 U.S. at 52
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b) During the trial

~ As criminal cases reguire the presgence of Jury, the court
usually prohilbit the reporting which may influence the
decision of Jurors. Thug, when the case is beling tried,
only a factual account of the proceedings is allowed.
Any unauthorised addition of personal opinions may be
subject to prosecution.

¢) After the trial

- 1f +the Judge, in the 1interegt of the pavrtiesg to
proceedings, prohibit the disclosure of the parties'!
names, addreeses, etc. The diesclogure of thelr indentity

at any time by the mass media will be deemed an act of
contempt of court and will be subject to prosecution.

Therefore, when we talk about freedom of the press, we have

ta consider the possible conflicts with the above-mentioned
factors in order to fit in with the needs of soclety.

The Limit of Freedom of the Pressg
Where 18 the l1limit of freedom of the press?

It 18 generally accepted by American journalists that speech

was something in between falith and action. Faith which is
apiritual is absolute and cannhot be infringed upon.
Government cannot interfere a persgon's belief, nor can 1t

intervene an individual's gpiritual freedom by any means.
Actiong of any individusls, on the other hand, should not
interfere other people's freedom. Any actions which go
beyond thig 1imit should be restricted.

At present there are three kinde of arguments concerning the
freedom of the pressg:

Preventive Argument
The legislature 1ig responsible for confirming what kind of

opinion should be regarded as 1illegal. For example,
malicilous opinion advocating racial discrimination on
newspapers or magazines are bound to cause violent
repgistance. If the legislature enactes laws to control and

prevent i1t, it does not vioclate the spirit of press freedom.

Argument of Clear and Present Danger

In Schenck v. U. S, Juatice Holmes wrote "The question in
every case iz whether the words used are used in such
clrcumstances and are of such a nature as to create a c¢lear
and pregent danger ...... that Congrees has a right to
prevent'[2]. = Thie points out that freedom of the press 1is
not an absolute right. Resgtriction may only be imposed on
i1t under appropriate conditions,. Opinion instigating riots
or destruction, for example, will create direct danger and
should be prosecuted according to the law.

American case law: 249 U.S. at 52



Argument for No Restriction

Al}l writings and photographs should not be subject to any
kind of suppression or prohibition. Amendment to Article 1
of the American Constitution provides that the freedom of
8peech should not be violated, and "only the emergency that
makes 1t immediately dangerous to leave the correction of
evil counsgels to time warrants making any exception to the
sweeping command."

Methods to Resgolve Conflicts and Contradictions

The Court

All freedom sand rights are to be exerclised and enjoyed
within the scope stipulated by law, Every citizen should
enjoy the right to expresge his opinion through newspapers,
publications or other means. This ¢ivil right 18 1inviolable
provided that the legal procedure is observed by citizens.
Hence to protect her subjects, a state will provide for a
high degree of freedom by her constitution and make it
conditional by subsidiary legilislation to prevent the abuse
of freedom which will violate other people's rights. Should
thaere be any conflicts, a fair arbitration can be sought
through legal means.

Digcipline

Thae press must have sgelf-discipline 1in order to gafeguard
national security, public interest and the rights of others.
Diacipline, negatively speaking. meansg not violating the
laws. Discipline, on the positive side, is to give accurate
reporte and failr criticiem, exercising the proper function
of the press,.

Specific Questions

How to enshrine press freedom in the Basic Law:

1 The understanding of the nature of freedom of the press
is esgential to the discugsion of how the presz freedom

will be enshrined in the Basgic Law. According to the
Agreement on Freedom of the Presge of the United Nations
Conference on Freedom of the Press, the Universal
Declaration on Human Rights, and the Report of the
International Preegs Institute, freedom of the press
includes

a) freedom to run the mass media (including electronic media
such a8 radio and television broadcasting stations, as
well ag printing media such ap newspaper and magazine).

b) freedom of coverage

c) freedom to impart information

d) freedom of expression

e) freedom to receive information and views



8-102.1

8.1.2.2

8.1.2.3

a)

b)

8.1.2.4

The Joint Declaration and the Structure of the Basic Law
(Draft) which was passed by the second plenary sessiocn of
the Drafting Committee make no mention of freedom of the
presg. Some Drafting Committee members held that "freedom
of the presg" is already included in "freedom of speech"

and '"freedom of publication®. However, the five types orf
freedom 1listed above may not be covered completely by
freedom of speech and freedom of publication. Thusg, the

pregg 1in Hong Kong generally feels that freedom of the
presa should be stipulated in the Basic Law 8o that
freedom of their profession can be safeguarded.

Howeaver, there is controversy as to whether the
provisionsg on press freedom ghould be laid down in broad
principles or in great detall:

A number of Journalists feel that Basiec Law belng a
constitutional document should not be too specific. The
itemiging of freedom of the press is itself a Kkinada of
regtriction to the press freedom because the prees will
be deprived of those freedom that are not ligted in the
Baslic Law. Therefore, they advocate the getting down of
general principles 1in the Basic Law, and they oppose
strongly the 1dea of enacting a law on the press.

Some people feel that s8ince freedom of the press is
extremely i1important, the Bagle Law should follow the
example of the American Constitution and stipulates that
the legislature of the HKSAR cannot pass any law that
restrict the freedom of the press. In so doling, freedom
of the press can be most securely safeguarded.

However, 1t wag contended that the above concept has to
be adjusted when put 1into practice,. The American
Congtitution does give direct protection to freedom of
the press, but on the otheyr hand, in protecting the
rights and interesgte of her nationale, the American
government also impoges certaln restrictions on freedom
of the press. Therefore, the Basic Law ghould embrace the
followlng two baslic principles :

Freedom of the press should be enshrined in the Basic
Law,

The pregs must abide by the lawsg enacted by the
legislature,

Some people held that the Joint Declaration already
provides that the present system of Hong Kong a&hall
remain unchanged for 50 years. Therefore, the Basic Law
should stipulate that the existing press freedom in Hong
Kong shall be maintainedq. And all members of the press
shall enjoy equal treatment.

10



8.1.2.5

a)

b)

c)

qd)

e)

£)

)

h)

According to other more specific proposals on the general
principles, the Bagiec Law 18 to state that the rpress
freedom should include the following:

All citizens have the right to know.

Hong Kong enjoys freedom of the press under capitalism,
all i1nterpretations of freedom of the press in future
should be bagsed on the conventions and precedents of
the capiltaliet community of Hong Kong.

All news broadcasting organisations and Journalists
should enjoy freedom of coverage, reporting, releasgse and
transmission of news, the government and government

officialsg should not be allowed to pre-censor the news.

In order to ensure the freedom and independence of the
press, the government should not subsidise or bribe
private press organisations.

L.icences and deposite are not regquired before a newspaper
or magazine sgtarts publishing.

No one 1is punisghable for reporting, discugeling, or
commenting on academic, cultural and political issues.

Freedom of importing and exporting publications.

Freedom of importing and exporting machinery used for
the press.

Some membersg of the press pointed out that even though
provisions under the Basilic Law cannot be too detailed,
the general principles which may be too abstract can
easlly be explolited by those who want to restrict freedom
of the pressg. For instance, governments of some
Southeast Asian countries ban the publishing of bad news
or unfavourable comments by forcing the newspaper +to
close down or expelling Journalists on the pretext of
protecting the interests and security of their own
countries. The term "“"state Becrets", if not elaborated,
can enable some immaterial regulations (such as those
which have existed in a liberal country, e.g. Britain,
for a long time) to become a tool of restricting freedom
of the press. At present, there are gtill some countries
in which unauthorised broadcasting of weather reports can
result in prosecution and imprisonment. As a soclalist
country, China differs from the capitalist Hong Kong i1in
things 1like vocabulary, interpretation and practice.
Thus, it 1e necessary to set down clearly what kind of
press freedom the HKSAR will enjoy so that members of the
press will know exactly what rights they poegsess, and
will be subject to more specific and greater protection
in the operation of the presgs. Therefore, 1t wasg proposed
that the various kinds of press freedom Hong Kong enjoys
or even the rights and interests that the pregs wantsg to
acguire in future should be listed out by a press law or

11



8.2

*®

by eome other means. The spirit of legisglation is
baslcally to protect, and not to restrict. It will be
adequate to stress that the HKSAR will have independent®
Judicial power.

Issues on the bottom line for freedom of the press:

1) As regards whether freedom of the press should have a
bottom line, the Hong Kong press holds unanimously that
a bottom 1line of freedom of the press should not be
drawn 1in the Basic Law. The reason is that even though
members of the press should not enjoy more rights than
ordinary citizens, nelither should they enjoy less. If a
bottom 1line 18 drawn in the Basic Law, it will only
regstrict freedom of the press and exert invisible
pressure on Journalists who consequently will not be
able fulfil the regponsibilities of their profession.

11) The press of Hong Kong admits that press freedom is nhot

abgolute, but the court's arbitration is required only
when it infringes upon other freedom. The abuse of press
freedom can be restrained by legislation andq an

independent judicial system.

Consensus

Hong Kong, ag a capitalist society, has all along been
enjoying freedom of the press. Under the concept of '"One
country, Two systems', the Basgic Law must safeguard freedom
of the press 1n order to maintain Hong Kong's previocus
lifestyle successfully. In addition, the conventions and

and case laws of the capitalist community of Hong Kong
should serve as the basis on which freedom of the press ie

interpretead. It is 1inadvisable to include any provisions
which may interfere in the press freedom or the freedom of
speech. Freedom of the press should be listed with the

freedom of speech and of publication in the Basic Law.

If there 1s any discrepancy between the Chinese and the
English versione, the Chinese version sghall prevail.

12
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